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1200 Pennsylvania Avenue, NW
Washington, D.C, 20460
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the (‘fiean Water Act S

IR
P2

Dear Adniinistrator Regan and Attorney General Holder: -+

This lettel provides notice that the State of North Dakota ("North Dakota”) intends to file
suit pursuant to Section 505(a)(2) of the Clean Water Act (the “Act” or the “CWA”), 33 US.C
§ 1365(a)2), and 40 C.F.R. Part 135, against the U.S. Environmental Protection Agency (“EPA”),
the BPA Administrator, and the EPA Regional Administrator for EPA Region 8 for failure 10
perform a nondiscretionary duty under Section 303(c)3) of the CWA, 33 U.B.C. § 1313(c)(3).
The specific bases for North Dakota’s claim are set forth below,

I Legal Background

Section 303(c)(1) of the CWA requires states fo review and, as appropriate, revise their
water quality standards at least once every three years. 33 U.S.C. § 1313(c)(1). This is known as
the “triennial review.” If a state revises its standards, it must submit the revisions to the EPA
Administrator for réview. 33 U.S.0:§ 1313(e)2XAY. -

U JrRe EPA Administrator’s review is subject to Section 303(c)(3) of the CWA, 33 US.C.
& 1313(@)(3)3 which provides:

TF1tHe Administrator; within gixty days after ithe. date of submission of the revised ... .
or new standard, determines that such standard meets the requirements of this

?U}' ' IRV
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chapter, such standard shall thereafter be the water quality standard for the
applicable waters of that State. If the Administrator determines that any such
revised or new standard is not consistent with the applicable requirements of this
chapter, he shall not later than the ninetieth day after the date of submission of such
standard notify the State and specify the changes to meet such requirements. If such
changes are not adopted by the State within ninety days after the date of
notification, the Administrator shall promulgate such standard pursuant 1o
paragraph {4) of this subsection.

In reviewing a state’s revised water quality standards, EPA must determine, as
applicable here, “[wlhether the State has adopted criteria that protect the designated water
uses based on sound scientific rationale consistent with § 131.11.7 40 C.F.R. § 131.5(a)(2).
Pursuant to 40 C.FR. 131.11(b), states should consider the recommended criteria
established by EPA in accordance with Section 304(a) of the CWA, 33 U.S.C. 1314¢a). If
a state does not adopt EPA’s 304(a) recommended criteria as a result of its triennial review,
it must “provide an explanation when it submits the results of its triennial review to the
Regional Administrator.” 40 C.F.R. §131.20(a).

. North Dakota’s Revised Mercury Criterion

In July 2019, the North Dakota Department of Environmental Quality (“NDDEQ”)
began its triennial review of the State’s water quality standards. NDDEQ staff conducted
an internal review and held a solicitation of views from the public. As relevant here,
NDDEQ’s review included closely examining the numeric aquatic life mercury criteria
contained in the State’s water quality standards.

At the time of the triennial review, North Dakota had in place a chronic aquatic life
mercury criterion of 0.012 pg/L (the “pre-2021 criterion™), which originated from EPA’s
previous recommended criterion published in 1985.) In examining the State’s mercury
criteria, NDDEQ decided to revise the chronic aquatic life mercury criterion (the “revised
criterion”) to be consistent with EPA’s current recommended chronic aquatic life mercury
criterion published in 1995.% In doing so, NDDEQ converted EPA’s 304(a) recommended
mercury criterion of 0,77 pg/L (dissolved) to a corresponding total value of 0.88 pg/L
becanse North Dakota’s water quality standards for aquatic life generally are given as total

! EPA Water Quality Criteria for Protection of Saltwater Aquatic Life, 50 F.R. 30784 (July 29,
1985) and US EPA Quality Criteria for Water- EPA Gold Book (1986), available at
https://www.epa.gov/sites/default/files/2018-1 0/documents/quality-criteria-water-1986.pdf.

2 Available at US EPA, National Recommended Water Quality Criteria - Aquatic Life Criteria
Table | (1995), https://WWf,epa.gffvfquc/national—rec@mm.ended~water~quaﬁt} -criteria-aquatic-
life-criteria-table.
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values. NDDEQ determined this update was appropriate because the current criteria
represent the best science and are protective of designated uses. North Dakota’s pre-2021
criterion, EPA’s current 304(a) recommended mercury criterion, and North Dakota’s
revised criterion are specified in Table 1,

Table 1. Chronic Aguatic Life Mercury Criteria’

Table/CWA Section - CASNo Name Chronic Chronic

{Total) ug/L {Dissolved) ug/L
ND Pre-2021 7439-97-6 Mercury 0.012 -
Current CWA 304(a) 7439-97-6 Mercury o 0.77
Recommended
ND Revised 7439-97-6 Mercury 0.88 -~

Before going out for public comment, NDDEQ contacted EPA regarding the proposed
revisions fo its water quality standards, including the mercury criterion. EPA staff indicated
possible concerns with both North Dakota’s pre-2021 mercury criterion and revised mercury
criterion but did not propose an alternative or provide a legal or scientific basis (including North
Dakota-specific concerns) to not adopt a value consistent with EPA’s 304(a) recommended
mereury criterion. NDDEQ proceeded with public comment on ifs revised water quality standards,
which included a value consistent with EPA’s 304(a) recommended mercury criterion. Although
EPA provided formal comments during the public comment period on the proposed revised water
quality standards, it did not provide any comments relating to the revisions to the State’s mercury
criteria.

NDDEQ adopted the criterion, as proposed. See N.D. Admin. Code § 33.1-16-02.1-09, Thl. 2.
On July 1, 2021, the revised water quality standards became effective under North Dakota law. Id,
On July 15, 2021, NDDEQ submitted the revised water quality standards to EPA for approval.

[11. EPA’s Failure to Approve or Disapprove North Dakota’s Mercury Criterion Within
the Requisite Time Period

EPA had until September 13, 2021, to approve North Dakota’s revised water quality
standards and until October 13, 2021, to disapprove the water quality standards and provide
NDDEQ with the changes required to satisfy the CWA. See 33 U.5.C. § 13 13(c)(3). On September
24, 2021, after having received no response, NDDEQ sent a letter to EPA inquiring into the status

*North Dakota aquatic life ¢riteria values for mercury is expressed as the fotal recoverable method for
ambient metals analyses (see NI Admin. Code § 33.1-16-02.1-09, Table 2) while the National
Recommended Water Quality Criterfa aquatic ife values of metals are expressed as dissolved analysis.
NDDEQ conservatively converted EPA’s 304(a) recommended mercury criterion of 0.77 pg/L (dissolved)
to a total value of 0.88 pg/L.
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of EPA’s review. NDDEQ urged EPA to approve the revisions, explaining in detail why the
revised mercury criterion is approvable.

On Novemnber 30, 2021, EPA issued a letter approving most of Nogth Dakota’s revisions.
But EPA stated it was not taking action on the revised mercury criterion. EPA did not explain
why it was not taking action or when the State could expect a decision.

On December 14, 2021, the NDDEQ’s Director sent a letter to EPA’s Region 8
Administrator inquiring into the status of EPA’s review of the State’s revised mercury criterion.
NDDEQ stated that EPA’s failure to act was in violation of the CWA and requested EPA to either
approve or disapprove the criterion. But EPA still has not acted or indicated any intention to do
so. The State remains without any decision almost ten months after it submitted its revised mercury
criterion to EPA.

In summary, EPA has violated its nondiscretionary duty to either approve N orth Dakota’s
revised mercury criterion within 60 days after submittal or notify the State of its disapproval and
provide the changes required to satisfy the CWA within 90 days.

IV.  Persons Giving Notice and Representing Attorneys

The identity of the party giving notice is the State of North Dakota, which is a sovereign
state, on behalf of the North Dakota Department of Environmental Quality, and which is
represented in this matter by its Attorney General, Drew H, Wrigley, whose address and contact
information is as follows:

Drew H. Wrigley

North Dakota Attorney General
600 E. Boulevard Ave., Dept. 125
Bismarck, ND 58505-0040
Telephone: (701) 328-2210

Counsel of record in this matter and her contact information is as follows:

Margaret 1. Olson
Assistant Attorney General
Office of Attorney General
500 North 9th Street
Bismarck, NI 58501-4509
Telephone: (701) 328-3640

maiolsondind gov

4 Letter from Judy Bloom, Manager, EPA Region 8 Clean Water Branch, to L. David Glatt, Director,
NDDEQ (November 30, 2021), attached hereto as Exhibit A.
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Y. Conclusion

If EPA does not comply with its nondiscretionary duty to act on North Dakota’s application
for approval of its revised mercury criteria within 60 days, North Dakota intends to file suit in
federal court to compel EPA to comply with the law. If there is anything inaccurate in this letter,
please let us know. Additionally, we would be happy to meet with EPA or its representatives to
attempt to resolve these issues within the 60-day notice period.

Sincerely,

Margaret 1. Olson
Assistant Attorney General

jjt

ce: L. David Glatt, Director
North Dakota Department of Environmental Quality
4201 Normandy Street
Bismarck, NID 58503-1324

KC Becker, Regional Administrator
EPA Region 8

Environmental Protection Agency
1595 Wynkoop St.

Denver, CO 80202-1129
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION 8
1595 Wynkoop Street
Denver, CO 80202-112%8
Phone 800-227-8917
www.epa.goviregiond

November 30, 2021
Ref: BWP-CWQ

SENT VIA EMAIL

DIGITAL READ RECEIPT REQUESTED

Mr. L. David Glatt, Director

North Dakota Department of Environmental Quality
4201 Normandy Street

Bismarck, North Dakota 58503-1324

Re: EPA Action on Revisions to Standards of Quality for Waters of the State
Dear Mr. Glatt:

The U.S. Environmental Protection Agency (EPA) Region 8 completed its review of North Dakota’s
revisions to its Standards of Quality for Waters of the State of North Dakota Administrative Code
(NDAC) ch. 33.1-16-02.1. These revisions were presented to the Legislative Rules Committee for
review and adopted by the North Dakota Department of Environmental Quality (DEQ) on June 8, 2021,
The revised rules were submitted to EPA for review with a letter dated June 15, 2021. The submittal
package included: (1) proposed NDAC Chapter 33.1-16-02.1 Standards of Quality for Waters of the
State with strikeout and revisions in color; (2) NDAC Chapter 33.1-16-02.1 Standards of Quality for
Waters of the State; (3) the Attorney General’s Opinion; (4) Copies of the 2019 and 2020 Public Notices
as they appeared in the Newspaper; (5) Copy of the 2019 Public Notice as it appeared on the DEQ
website; (6) Copy of the 2020 Public Notice that included a summary of proposed changes to the
standards, proposed rules, supporting information, regulatory analysis, takings assessment, small entity
economic analysis, and small entity regulatory analysis as it appeared on the DEQ website; and (7) Copy
of public comments and the DEQ responses to comments.

As part of the review process, the draft revisions were made available for public review and comment
from July 12 to September 30, 2019. The public hearing was held on September 17, 2019, A second
public hearing was held on October 12, 2020, and a public comment period was provided from

August 20 through October 23, 2020. The North Dakota Attorney General determined that the rules are
compliant with state law and approved their legality on April 26, 2021. Receipt of the submittal package
on June 18, 2021 initiated EPA’s review pursuant to Section 303(c) of the Clean Water Act (CWA) and
the implementing federal water quality standards regulation (40 C.F.R. Part 131}.

We commend the DEQ for the improvements to North Dakota’s water quality standards. Key revisions
include updates to the state’s ammonia criteria and the addition of selenium fish flesh criterion

ED_013266A_00013112-00006
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Clean Water Act Review Requirerments }
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Section 303(c)(2) of the CWA requires states and authorized Indian tribes? to subfmit hew or revised
water quality standards to EPA for review. EPA isirequired to review andiapprove, or-disappiove; the
submitted standards. Pursuant to CWA Section 303(c)(3), if EPA determines that any standard is not
consistent with the applicable requirements of the CWA, the Agency shall, not later than the ninetieth
day after the date of submission, notify the state or authorized tribe and specify the changes needed to
meet the requirements. If such changes are not adopted by the state or authorized tribe within ninety
days after the date of notification, EPA isto propose and promulgate such standards pursuant to CWA
Section 303(¢){4)(A). The Region’s goal has been, and will continue to be, to work closely with states
and authorized tribes throughout the standards revision process so that subiwitted revisions can be!
approved by EPA. Pursuant to EPA’s Alaska Rule (40 C.F.R. § 131.21(c}), new or revised state and
authorized tribal standards submitted to EPA after May 30, 2000 are not effective for CWA purpoeses
unti! approved by EPA. } o o Y et

Todayéé Action

Today EPA is approving most of the revisions to the state water quality standards. The rationale for
EPA’s action is discussed in detail in the enclosure. These actions are summarized below:

1) Water Quality Standards Approved That Are Not Subject to Endangered Species Aet
(E5A) Consultation ., . v CE
¢ Revised the-example caloulation of the hardness dependent criteria for cadmium, -« . o.- e
shromiwm(H1), copper, lead, nickel, sitver, and zine to moreaceurately reflest the hardness - -
present in North Dakota waters;
-»  Updated formatting in the River Basins, Subbasins and Tributarics Classification table/in
Appendix | to clearly define which watershed each stream belongs iny 0~ ¢ o 0 4
~®  Updated formatting in the Lake and Reservoir Classification table in Appendix 4 by placing -
. borders in the table to improve case of reading: - . Co e e
«®- Updated the Mixing Zone and Dilution Policy and Implémentation Procedurs i £ BpSn
oL by correcting spelling and adding clarification lamguage Step v Lol
o lpdated North Dakota Antidegradation Procedure in Appendix 1V by revising the review
process language in Procedures for Category 3 Waters; and
¢ Made clarifying edits, improvements to speliing and grammar, and format modifications to
sxisting rule. o

T L S S P AN A RS T DTN 1 525 E N A
{ i :

gl

[

_!]va," o

! See httpsifwwe epagovivae/mitional-recommende

2 CWA Section 518(e) specifically authorizes EPA to treat eligible Indian tribes in the same manner as states for purposes of
CWA Section 303. See also 40 CFR Section 131.8.

2
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2} Water Quality Standards Approved Subject to ESA Consultation

s Updated acute and chronic freshwater aquatic tife criteria for ammonia; A RS
s Added fish tissue eloments of EPA rmommendee:i chronic fns%hw&ter &qua&;g hfc mteram‘a
Loon forseleniume 0 e TR AT e o S LA AR
e Removed site-specific mmmc ammonia crst@mn appined o th@ Red !me of'the North
beginning at the 12" Avenue North biidge in Fargo; North Dakota, and extending”
approximately 32 miles downstream to its confluence with the Buffalo River, Minnesota,
ang replaced it with-updated Section 304(a) ammonia criteria recommendations for the
. protection of aquatic fife; and '
e ::L pd&tgd pH criteria: for Ciam { and Cﬁam A @twam@

3} Fmvmwm EZZE‘& is. I‘wt Aatmg on I‘mﬁay SR T

e - Updated chmmc aquatic life criterion for mercury in Sec‘uon 33 1<16- 02 1-09 {Tab e 2); and’

« Updated language in Section 33.1-16-02.1-11 regarding the discharge of Wastes to reflect
the process of reporting any spill or discharge of waste that is likely to cause paiiutmn Ot N
waters. ‘

Endangered Species Act Requirements

EPA’s approval of North Dakota’s water quality standards is considered a federal action which may be
subject to'the Section 7(a)(2) consultation requirements of the ESA. Section 7(a)(2) of the ESA states
that “each federal agency... shall... insure that any action authorized, funded or carried out by such
agency is not likely to jeopardize the continued existence of any endangered species or threatened
species or result in the destruetion or adwmw mods‘nmtmn cf’ hab;tai of wah %p&m»& mmh ss :
determinied to b oritical v 16U 8.0 8 13 . '

LA
e RIS H

EPA initiated consultation with the 1U.S: Figh dnd Wildlife Service (FWS) uiider SEction 7(a)(2) of the
ESA on March 11, 2021 regarding our-potential action 6r the revised water quality standards
summarized in Category 2 above and discussed in the enclosure. EPA’s approval of revisions to North
Dakota’s water quality standards, pending completion of ESA consultationinder Bection T(a)(2), is
fully gousistentiwith Section. 7{d) of the ESA because it:does not forevlose-eitheri the fort nitlation by the
FWS or the implementation by ERA-of any ‘alternatives that might be.detérmined in'the consulltation to
be needed to comply with ESA Section 7(a)(2). Proceeding with a CWA Section 303(c) approval action
prior to the completion of Section 7 consultation provides a more protective condition for listed species
and/or designated critical habitat during the interim period while EPA is completing the Section 7
consultation requirements on the water quality standards approval. Under CWA Section 303(c)(4)(B),
EPA has authority to take additional action regarding the revision of water quality standards for North
Dakota if the consultation with the FWS identifies deficiencies in the revised water quality standards
requiring remedial action by EPA, after EPA has approved the revisions.
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Indian Country § 7R

K
¢

EPA’s approval of North Dakota’s submitted water quality standards does not extend to Indian country
as defined in 18 U.S.C. Section 1151, Indian country in North Dakota generally includes (1) fapds .
the ot

ey

within the 2xterior boundaries of the following Indian reservationg fovated within North Dakota: the Foit
Berthold-Indian Reservation, the Spirit Lake Reservation, the Stafiding Rock Sioux Reservation, and the
Turtle Mountain Reservation; (2) any land held in wust by the United States for &n Indian tribe; and 3
any other areas that are “Indian country” within the meaning of 18 U.8.C.'Seetibn 1151, EPA, or eligible
indian tribes; as appropriate, will retain responsibilities under Cleart Water Act Section 303 for water
quality standards in Indian country. Today's action is not intended 4s an action to apprové or disapprove *
water quality standards for waters within Indian country.

Conclusion

EPA Region 8 thanks DEQ for its efforts to improve the water quality standards that protect the waters ..
of North Dakota. The recent revisions clarify North Dakota’s existing regulations and improve the
state’s water guality program. EPA commends DEQ’s commitment to protecting its waters by
establishing water quality standards and adopting numenic eriteria that significantly improves _
environmental protection to aquatic life forthe waters of North Dikota. EPA 1ooks forvward to working
with DEQ to make additional improvements to thé state’s water quality standards. 1f vou have any
questions, please call Holly Wirick on Yy staff at {303) 312-6238. R o -

'
P

Sincerely,

S e suDy
o SLQQM PR

TR L

Copee R R - idudy Bloom, Manager
o : ' © Clean Water Branch

Enclosure

Ce: Mr. Peter Wax, o )
Division of Water Quality, North Dakota Department-of Environmental Guality 0 o 57

x) Tpe R Y ',. [REEER 2 I BPRE PP ; TR Ee o B L3
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Rationale for EPA’s Action on North Dakota’s Revised
Surface Water Quaiity Standards

PRSI PO T N B cho R

Today.s ;»CEPA ac‘gmn emr addxmseﬁ the mv;‘mm in Nmrﬁh i}afwm 3 wam quahty s«tmdardx aéopmd hjy
DE Q an, Fune 8, 2021 lfhas enclosure provides.a summary of the revisions and awationale for the agtién -
taken by E PA. EE’m discugsion below covem the following categories of changes made to the state’s
water quality standards: {1 revisions that are approved for purposes of CWA Section 303{c) that are not
subjmi to ESA consultation, {2) revisions that are approved for purposes of CWA Section 303(c) that
are fmb“;wt m ESA consultation, and (3) provisions that EPA is not acting on today.

1} WATER QUALITY STANDARDS APPROY EB THAT ARE NOT SUBJECT TO ESA
CONBULTATION

Hardness Dependent %’”xamﬁ%e Caloulation Revision {Section 33.1-16:02.1-08 Table 2y

North Dakota amended NDAC Section 33.1-16-02.1-09 Table 2 by revising the example ca e:uiatmn of
the hardness dspgndem critema for cadmiurm, chromjum(IL), copper, lead, nickel; silver, and zine; from
a hardness of 100 mgll to 409 mg/l. The state asserted that it made this revision to: more accurately
reflect the hardnsss that is present in North Dakota waters. The revised values for these parameters listed
in the table are exampie calculations, they are not the actual criteria; the equations are the criteria. EPA
considers non-substantive edits to existing water quality standards to constitute new or revised water
quality standards that EPA has the authority and duty to approve or disapprove under Section 303(c)(3)
of the CWA.? While these revisions do not substantively change the meaning or intent of the existing
water quality standards, EPA believes.that it is reasonable to treat such non-substantive changes in this
manner to ensure public transparency as to which provisions are applicable for purposes of the CWA.
EPA notes that the scope of its reyiew, and action on pon-substantive edits or editorial changes extends
only to the edits or changes themaei%s EPA is not re- opening or reconsidering the underlying water
quality standards that are the subject of the non-substantive edits or editorial changes. EPA has
determined that the hardness dependent example calculation revision is consistent with CWA Section!
303(c)y and 40 CF.R. § 131.11; accordingly, this revision is approved.

River Basins, Subbasing, and Tributaries Classification (Section 33.1-16-02 1 Appendix 1}

North Dakota revised NDAC Section 33.1-16-02.1 Appendix I, River Basins, Subbasins and Tributaries
Classification table, by updating the formatting to clearly define in which watershed each stream
belongs. This revision does not affect or alter how the water quality standards apply; it provides
clarification. EPA has determined that this revision is consistent with the CWA and the requirements of
40 C.F.R. Part 131, Accordingly, the revision to Appendix [ is approved.

Lake and Reservoir Classification {Section 33.1-16-02.1 Appendix {1

North Dakota revised NDAC Section 33.1-16-02.1 Appendix II, Lake and Reservoir Classification, by

¥ See EPA’s October 2012 What is a New or Rewsed Wate: Quahty Standard Under CWA 303(c}{3)? — Frequenily Asked
Questions available at htig/iw £ i iond files/20 141 Vdooumentsfewad 0 a.mll
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updating the formatting and creating a table into which each lake name, county and classification has
been placed. Thiv'dhange does not affect or alter how the water quality standards apply; it was made to
improve ease of reading. EPA has determined that this revision is consistent with the CWA and the
requirements of 4Q‘C;F.Ri Part 131, Accordingly, the revision to Appendix II is approved, T

Mixing Zons and Dilition Policy ind iiplementation Procedute (Section 33.1:16-02.1 Appendix Iil)

North Dakota revised NDAC Section 33.1-16-02.1 Appendix I11, Miking Zone and Dilution Policy and
Implementation Procedure, by correcting spelling and adding language to Step 1. This change does not
affect or alter how the water quality standaeds apply; it was made to provide elarification on the mixing
zone implementation procedure; specifically, adding the phrase “during eritical low-flow conditions” at
the end of Step 1. EPA has determined that this revision is consistent with the CWA and the '
requirements of 40 C.F.R. Part 131, Accordingly, the revision to Appendix 1Tl is approved,

North Dakota Antidesradation Procedure (Section 33, 1-16-02.1 Appendix 1V

North Dakota revised NDAC Section 33.1-16-62.1 Appendix IV, North Dakota Antidegradation
Procedute, by updating language i the thview process fot Category 3 waters; primiarily by removing )
refereriee o the watér polution contiol board, This changé does not affect or alter how the water fuality
standards apply; it was made to accurately reflect the review process. EPA bas deteomined that this
revision is consistent with the WA and the requirements of 40 C.F.R. Part 131. Accordingly, the
revision to Appendix 1V is approved. - SR P » oo

Nou-Substantive Changes 1o Approved Water Quality Standards (Sectioh 33.1-16-02.1)

North Dakota dnended NDAC Section 33.1-16-02.1 by improving grammar and correcting spelling’ .
ercors, EPA considurs non-substantive edifs to bxisting watet quiality standards to constitute lewor 77
revised water quality standacds that EPA has the authority and duty to approve or disapprove’ under
Section 303(c)(3) of the CWA.* While these revisions do not substantively change the meaning or intent
of the existing water quality standards, EPA believes that it is reasonable tn {reat such non-substantive
changes int this munnei to ensure public transparency as to which provisions are applicable for pizzﬁasgzg
of the CWA. EPA notes that the-scope of Its teview and action on non>substantive edits oreditorial
changes ektends only 1o the'edits or changes theriselves, EPA is nof fe-opening‘or reconsidering the”
underlying water iquality standards that avé the sibject of the nonisub tantive edits or editorial changes,
EPA has deternined that the non-substantive edits to Sectioh 33, 1516021 are Corlsisient with the CWa’
and the requirements of 40 C.F R. Part 131; accordingly, they are approved. The non-substantive edits
include:

H

* Revision to NDAC Section 33.1-16-02.1-05 Variances and Compliance Schedules corrects the
spelling of the word “exceadance.” . .o oo

* Revision to NDAC Section 33.1-16:03,1-09 Table.} adds the word “None” in the “CAS No.”
column when no CAS number sxists for the substance,

* Revision to NDAC Section 33.1-16-02.1-09 Table 2 corrects the spelling of “Chromium.”

* See EPA’s October 2012 What is a New or Revised Water Quality Standard Under CIA 303(c)(3)? ~ Frequently Asked
Questions available at: thedwww ton sovisinsorodiction/ files 201 4- L documentsfowa 303 g pdf
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2) WATER QUALITY S’rm}fmﬁg APPROVED E‘Hﬁﬂ“ ARESUBJECTTOESA .~ |
CONSULTATION -

v C IR 3ot P SV

Yoo e s T T R O [ JE RS S SR RP Y A
Revisions in this cafégory are water quality standards approved for purposes of CWA Section 303(c)
thai are subgcci tzs ‘i:he resy it5 of cmwit&tmn m*sr;ic:r *:secmn ?{a)(Z) m“ the ESA. Shau%n’ t%m cemuiimon Y
in this catagary are likely to jet}pardme i’ae contmueiﬁ @xzatemﬁ {}f smy listed mdamsrcﬁ or ihmﬂ%tﬂ*md
species, or result in the destruction or adverse modification of designated eritical habitat of such species,
EPA can, pursuant to CWA Section 303(c){4)(B), take additional setion regarding the revision of water
quality standards for North Qﬁika}ta The discussion below identifies revisions in this category and the
basis for EPA’ s appmvai action.

Surface water cBassiﬁcatio’nS; 'Enﬁx'ﬁnz sones. and numetic standards (Section 33.1-16-02.1-09 (Tahle 1}-
Ammonia

North Dakota amended NDAC Section 33.1-16-02.1-09 Table 1 by updating acute and chronic.
freshwater ammonia @mtw ig to be mmgstwi with EPA’s nationally recommendsd 2013 CWA Section
304(a) fre ﬁ;hwaiu ainmonia criteria,’ pub shed for the protection of aquatic life from the toxic effects.of
arumonia. )

EPA’s 2013 ammonia criteria reflect new data on sensitive freshwater mussels and snails, and
incorporate scientific views that EPA received on its draft 2009 criteria. The criteria recommendations,
Which reﬂect the imzz srseuvf" i¢ mfmmauan are i‘:aggd on add:t;{mai mfm mation mgazdmff tha 1oy 1(:11: ty,
is diffienlt for ac;natgc organisms to.sufl Fm&nﬂ}» mcmt& i, Eeadmg to. foxic build-up m mtamai iassaes
and bl o(sd and p&t@ﬂimliv death; BPA’s updamﬁ acuty and chronic ammonia criterla were-devel epe;d m
proteet organisms from both immediate effects such as mortaiatv and iongemcrm effects on - o
t‘epmdm:w growth and survival, respectively. - L : o

DG adcsyte(i hath of EPA’s amte mtma muatmns (cne for th:n Omarhymhus spesms ara pr@%ent

and one for where Oneorhyne hug species arg absent} to protect.aquatic organisms from immediate S 01
effucts, suei awncutaﬁxi’sf DEQ.alsg. azi;‘z;:md EPA’s Chmmc criterion to protect against the fong-term. -
effeets of amgm) on r&pmﬁuctmg}, growth and survival of aquatic organisms. EPA approves DEQ/ 5,
ammonia criteria revision as scientifically def: wszbim and, consistent with the.requirements,of the CWA =
Section 303(c}and 40 CFR. § 13111,

Surface water classifications, mixing zonds. and numeric siandards (Section 33, 1-16-02.1-09 Table 1} -

3 See Hips:ifwww.epa. gcy/sxte‘;/’defauEt;’ﬁEes/ZﬂES O&’dacumentslaquancmhfc -ambient- wate.,rnquai!tv«,menmfcr ammonia-

freshwiater-20 13 pdf
3
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Water Quality Criterion for Selenium — Freshwater, 2016 which presents EPA's updated chronic-
ambient water quality criterion recommiendation for'the grotection of aquatic life based ugonn.
consideration of all available information relating'to éffects bf selenium on aquatic organisms. The -
criterion is composed of four elements, all of which are protective against chronde effects of seledium, 7
Two of the elements are based on the concentration of selenium in fish tissue, and two elements are
based on the concentration of selenium in the' water column. The recommetided eleinents are (1) & Hish -
egg-ovary element; (2)a fish whole-body andlor muscls element; (3} a water column element (one value’
for lentic and onevalus For lotie aquatic systems); and (4) a water column intermittent element to
account for potential chirbnic effects from short-term exposures. The assessment of the available data for
fish, invertebrates, and amphibians indicates that a criterion value derived from fish will protect the
aquatic community. All four eriterion elements applied together should protéct aquatic life from the
chronic effects of exposure to total selenium in waters inhdbited by fish, as well &s “fishless ‘waters.”

HH

Table 1. DEQ Maximuti Limits for Substance in 6r Characteristics 6f Classes ELATE and 1T Streams ©

L AS No, Substance or Characteristic Maximum Limit

7782-49-2 | Selenium in Fish Fissh7_ Ege-Ovary: 15.1 mg/Kg Dry Weight )
i e {aquaﬁ{; Eifﬁ} EEREIES PR T Pl S e L R S AT

Whole Body: 8.5 mg/Kg Dry Weight

Muscle: [1.3 mg/kg Dry Weight

When the CWA Section 304(a) national recommiendation was issued, EPA recommended that states and
tribesadoptall four eloments of the thiteion into their water quality y;‘t‘axﬁ;dards.‘f‘é’itsmaﬁw&‘E{ A
recammended that states develop, adopt; and’submit for EPA approval, eithér a site-specific water 1
colutincritedion element {or set of lentic/iotic criterion element valug), or a sevof procéduresto 7
facilitate the wanslation of the fish tisste driterion concentration elements into sitespecific water ©
concentration values. The water column values recommended by EfA as water column criterfon

elements were selected to be protective of 80% of the nation’s waler bodies.®

DEQ's decision to adopt just the fish tissue elements of EPA's recommended selenium critesion i fo
improve protection of North Dakota's aguatic resources while the state continues to collect additional
data to derive ater concertration values front the fish tistie oriievion elemelits. DEQ Believes thay

Loy G
i N [ A R wit CRE L e

§

€ See https:/fwww epa.gov/sites/default/files/20 1 6»{}7/decumenEs/aquaticﬁ_,ﬁifeﬂawqcﬂfmﬂseEeniumm-__‘freshwat&rj@ 16.pdf
7 Fish tissue elements are expressed as steady-state instantaneous measurement not to exceed. When fish egg/ovary
concentrations are measured; the egg/ovary criterion element supersedes any whole-bady; or muscle eritesion element, THe -+
fish flesh values in Table | and the water column criteria in Table 2 are independently applicable. Water column criterion
elements that are derived site-specifically using an empirias] bloggepmudagion fggs:ﬁg)‘;;zp;;rpa;chleg 2 igaceumudation:
mechanistic model approach, once duly established under the provisions of 40 C.F R, Part 131 will supersede the criteria jn
Table 2 and will be subordinate to fish tissue criterion elements when both fish and water concentrativns sre meatyred. Any
site-specific water column eriterion element sstablished:under the provisions of 40 C.F.R. Part 131 is the applicible criterion
in the absence of fish tissue measurement, or in waters with new discharges of selenium where steady’state has not been
achieved between water and fish tissue at the site. . L . : :
8 5ee EPA Response to Pubiigﬁ Comments on the 2015 Draft Selenium Aquatic Life Ambient Water Quality. Criterion at:
ItosHwww epr govisites/defauitileys Tidoguments/selenium_frashwater 2016 fespanse o comment pdf

g
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based on its analysis of a preliminary dataset reflecting the physical, chemical and biological
characteristics of North Dakota waters, EPA’s national recommended water columu eleiments are not
appropriate for zm state at ﬁ’m time and thai different water calumu values may be more dppmpuat& for .
North Dakma - ; . S Ceel
DEQ s muwng f’orward &o quamnfy t“xa” mﬁfmomhtp bmwem water miumn cmwem:‘agmn OE" seﬁemum
and fish flesh concentrations in North Dakot-i lakes and streams. This spring, the state began its multi-
year study o wﬁiezm fish tissue and watm @ampies in multiple ecoregions across the state. The sampling
plan was dewﬁopﬁd with EPA input. Following completion of the study, data will be used to assess the .
relationship between fish tissue values and water column values, and to develep site-specific selenium
water column elements, Dasah&rgsmﬁ will be reguired to continue to meet the state’s current waler quahty
criterion for selenium (20 ug/L for acute and § ug/L for chronic), independently from also being
required to ensure attainment of the state’s newly adopted fish tissue values. Fish tissue values wi IE
supersede water column-values, as expressed,in footnote 6 to Table | (above), until the study is
completed, data are anaiyzed and site-specific water column elements are developed. EPA intends to
assist DEQ to analyze the data and develop protective water coiumn values. '

i

EPA applauds DEQ’s work to evaludte dévciopmem of site-specific water colymn values for selenium
and looks forward to reviewing the results of the study. EPA has determined that this revision is
consistent with CWA Section 303(c) and 40 C.F.R. § 131.11. Accordingly, this revision is approved by
EPA.

Update to pH Criteria for Class | and Class 1A Streams (Section 33,1-16-02.1-09 Table 3"

?

North Dakota amcndcd M}AC Sacuon 33; 1 16 (BZ I 89 szbie 1 by upcidimg pii mt&na m: ;,%a«»g 1 am:i i
Class 1A straams from ”i’ 0-9.010,6.5-9.0. The revision was made to reflect the CWA Section 304(a}, .~
criteria recommendahon for the protecuon ui" ‘aquatic life. The updated pH criteria are protective of thﬁ
fish and aquaim bzoi:a use in North Dakota and EPA has determined that this revision is-consistent with: -
CWA Section 30‘%(0} and 40 C. § R & P31 &wmdmgh this revision is apprmed by EPA

Removal of site-specific chmmc ammonia critsrzon amiwd 0 the Red River 0f the Zwmh { Sacmon ’%3 E-—
16-02.1 f&?"ﬁ"@s%}fs S T I 1

ammonia criterion appimd to ?hc, Rmi me’ ufﬁw Nmﬁ:h begmnmg at }"?‘E Avenue Nm’ih bradgs, in
Fargo, North Dakota, and extending approximately 32 miles downstream to its confluence with the
Buffalo River, Minnesota, and replacing it with CWA Section 304(a) ammonia criteria
recommencdations for the protection of agquatic life. EPA has determined that this revision is consistent
with, CWA Sugtaen :»Q’%{Q} and l—ii} ( i» R ciz EJE i1 Aucmdmwi} thm revision is a;:tpmveﬁ ﬁ:sy EF‘/\

’%‘a PRGW ESEGN@ EP& W N(}T ACTX%?(X 01\& "H}B)ﬂf

T sl RN

® N{)AC»Section 33.1-16-02.1-1 1 ’Di%harge of W‘wws ----- update to language on methwdg fair‘
reporting a spill or discharge of wastes to BEQ. 3 :
#  NDAC Section 33.1-16-02.1-09 Aquatic Life Criteria (Table 2) ~ EPA inténds to'take n
‘separate action on the update to the chmnwaquam life crimrion for mercury.
- . - . . B N P ';} B .
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AFFIDAVIT OF SERVICE
BY CERTIFIED MAIL

STATE OF NORTH DAKOTA ;
8s.
COUNTY OF BURLEIGH )

[91] Jolene J. Thiel states under oath as follows!

[92] I swear and affirm upon penalty of perjury that the statements made in this
affidavit are true and correct.

[43] T am of legal age and on the 18t day of May, 2022, I served the following letter
dated May 18, 2022 from Margaret 1. Olson upon Michael S. Regan and Merrick Garland
by, upon signing this affidavit, immediately thereafter placing a true and correct copies

thereof in an envelope addressed as follows!

Michael S. Regan, Administrator Merrick Garland, Attorney General
Environmental Protection Agency U.S. Department of Justice
1101 A EPA Headquarters 950 Pennsylvania Avenue, NW

William Jefferson Clinton Building Washington, D.C. 20530

1200 Pennsylvania Avenue, NW
Washington, D.C. 20460

and depositing the same, with postage prepaid, certified mail, return receipt requested,

£
v 7

/

in the United States mail at Bismarck, North f}ﬁk{}ta

KAREN ROBERT.
' Notary Publle
State of North Dakota
My Commission Explres Nov 21, 20255
i e e e S %
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